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Prasent af Meeting: :
Eric Johnson, TCD Beard Chair Sarah Moorehead, TCD Interim Execulive Director

Richard Mankamyer, TCD Board Auditor  Heather Roskelley, TCD Staff

Paul Pickett, TCD Board Supervisor Chtis Stearns, TCD Associate Board Supemsor
Linda Powell, TCD Board Vice- Chair Shana Joy, WSCC

Alison Halpern, WSCC Joe Hanna, TCAAC

TJ Johnson, Public Madeline Bishop, Public

Martin McCaIium, Public : Vickie Larkin, Thurston BoCC

Esther Kronenberg, Public Gary Edwards, Thurston BoCC

Dan Calvert, PSP

Action items:

1.
2,

3.

12,
13.
14.
15,

Staff to submit June 19 Subcommittee meeting notes as minutes

Staff to send RFP to employment law firms and solicit proposals; Sarah wili also provide courtesy
copy fo Enduris and invite commentary

Board Chair to review and sign minutes provided at meeting so they can be published on website in
compliance with Action Plan

Staff to send out Doodle poll to change Board meeting date in August because of conflict with
USFWS meeting in Boise (August 28)

Staff to ask for public meeting guidance for Supervisors from Atforney General's office

Staff to put DOH Grant on July 31 agenda for discussion and provide two hard copies for
Supervisors

Staff will email quarterly payroli and staff reports to Board

Staff to send Doodle poll to Supervisors to schedule Work Session mid-July sometime between 3-
6pm or 5-8pm

Staff to provide revised mid-year budget with additional information to Supervisors

. Richard will contact HR temp agencies o hire a temp and will provide recommendations to Board

during Work Session in mid-July

. Staff to provide entire contract for WRIA 13 Lead Entity as hard copies for approval during July 31

Board meeting

Staff will provide Chehalis Outreach meeting announcements

Travel Policy to be discussed by Board in July Work Session

Linda will attend a staff meeting (date TBD) o co-create Code of Canduct with staff,
Staff to put policy updates in books

. Welcome, Introductions, Audio Recording Announcement and Pledge of Allegiance

= Eric Johnson called the meeting to order at 2:08pm. There was a quorum.
= Welcome, Introductions, & Pledge of Allegiance conducted
« Chair announced meeting is audio recorded

Public Comment (3 minutes per person)

= Persons who provided public comment:
o TJ Johnson
o.Joe Hanna




105
106

3.

4,

Agenda Review, All
* Include Supervisor Reports in Partner Reports — 6D

» Include quarterly payroll and staff reports in Financlal Report — 8E

*  Paul made a maotion to move the Executive Session Statement earlier in the meeting. No
second.

VSP Technical Support MOU Addendurn (B) and CREP Assignment of Payment Forms (C)
under Conservation Projecis are tabled to July 31 Board meeting

Add Chehalis Outreach Grant Work Addendum to Censervation Projects as -11D

Discuss potential OPMA violations — 9B

Discuss HR/legal services as it relates fo budget — 108

Move #156 Protocol for Supervisor Requests to 138

mH M N N

Board Officer Elections, All
Table until July 31 Board Meeting

HR/-egal, Sarah Moorehead
A. HR/Legal Subcommittee Report
» At subcommittee meeting, there was discussion about whether to move forward with
attorney first
¢ Sarah provided the names of two additional employment law firms in the Olympia area;
they provide free initial consultation
s Pierce GD has an inferest and the capacity to provide some HR support after legal
issuas ara resoived ‘
» Need to have budget discussion to decide whether we can afford legal or HR services
B. Legal Services RFP
*  Paul moved to use Richard's version of RFP and solicit proposals from employment law
firms. Linda seconded. Unanimous approval with the following amendments:
¢ Line 5: Thurston Conservation District Board of Supetvisors (BoS)
o Lines 11 & 18: Mailed, hand-delivered or emailed to: Board Chair and Acting
Executive Director
o Page 3, Scope of Services, Description a, Line 77: Act as general legal counsel
to the TCD's Board of Supervisors ,
Al — 8taff to submit June 19 Subcommittee meeting notes as minutes :
Al - Sarah to send RFP to employment law firms and solicit proposals; Sarah will also
provide courtesy copy to Enduris and invite commentary

Partner Reports
A. NRGS — N¢ Repert

B. WSCC, Shana Joy _

introduced new Puget Sound Regional Manager, Alison Halpem

WSCGC meeting July 18 and 19 in Shelton at Litile Creek Casino and Resort; Mason CD four

WSCC has concluded their investigation of TCD; drafting final report; report should be available

soon

x| lvestock technical assistance — WSCC is asking more guestions of each CD so they can track
funding

»  Thurston CD will be audited this year mto he reimbursed thraugh grant meney; each district is
audited every three years

= Legal requirements for TCD - still have 4 different elements not in compliance with
Conservation Accountability and Performance Program (CAPP - handout): open public
meetings act; keeping public informed through minutes; adherence to labor laws; unresolved
Human Rights Commission complaints

»  Shana will be reporting CDs in red (TCD}) to the Commission and they make decnsnon there is a
new CAPP program so she is not sure what they will do
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» It is up to TCD to provide evidence that they have complied by July 18

»  Shana mentioned that it's OK o not post minutes for a couple of months, but not beyond two
months

C. WACD/NACD - Doug Rushton was not able to attend June 26 Board meeting but provided
handouts that were included in Board Packet

D, Supervisor Meefings

= FEric and Richard have attended US Fish and Wildlife Setvice meetings; they would like to attend
a meeting in Boise on August 28 that addresses how landowners are handling easements; other

~issues are problems with endangered species and making the building permit process easier

= Meetings with Partners in Conservation

Al ~ Board Chair to review and sign minutes provided at meetmg so they can be published

on website in compliance with Action Plan

Al — Sarah to send out Doodle poll to change Board meeting date in August because of

conflict with USFWS meeting in Boise (August 28}

Letter from Eric Johnson and his attorney read by Richard Mankamyer
= Letter states that closed door sessions are legal to discuss employees including Acting
Executive Director; final action may be taken in public meeting
Al — Staff to ask for public meeting guidance for Supervisors from Attorney General's office

Handouf - Statement of Paul Pickett
= Re: sending emails for discussion to other Board Supervisors
s |nthe future, it is recommended that all Supervisors use hee (blind copy) when
communicating by email so that they can’t all reply and create a discussion
» In addition, Shana advised not putting anything in emait that's to do with Executive Session

Handout ~ Statement of Paul Pickett and Doug Rushton
= Because of potential legal liability regarding the June 7" Special Meeting Executive Session,
Paul Pickett and Doug Rushton issued a statement

7. Board Meeting Minutes Review, All

A. April 24, 2018 Regular Meeting & Work Session minutes
Linda moved to approve minutes as amended in work session. Richard seconded. Eric,
Richard, and Linda approved. Paul abstained. Motion passed.
B. May 29, 2018 Regular Meeting & Work Session minutes
Paul moved to approve minutes as amended in work session. Linda seconded. Unanimous
approval.
C. June 7, 2018 Special Mesting & Work Session minutes
Paul distributed minutes through Sarah with his edits.
o FEdits 64-69 - OK
o Remove 70 f
o Edits 80-82 - OK
o Take outD

D. February 27, 2018 Regular Meeting minutes
Linda moved to approve as amended. Richard seconded. Eric, Richard, and Linda approved.
Paul abstained. Motion passed.
»  |ines 79-81 — put on agenda for July 31 Board meeting

8. Financial Report

A. Monthly Financial Report
» if Richard would like different infarmation provided, Sarah will implement
»  Staff birth dates to be removed from Regence invoice/statement

3




160 B. May Check Register

161 = Paul moved to approve checks 19602-19642 totaling $104,171.78 with voided checks
162 19604, 19626, 19638, Linda seconded. Unanimous approval.

163 .

164 Break at 3:54pm. Meeting resumed at 4:07pm.

165

166 C. DOH Grant

167 * Ready for signature; Sarah emailed it o Supervisors during previous week (54 pages)
168 »  $300,000 total ‘

169 = Approved in 2018 annual budget; through March 31, 2020

170 = Provides for technical assistance — working with schooi and urban gardens farm tours,
171 beginning farming training programs, riparian programs

172 » Two hard copies requested for Supervisors

173 Al — Staff to pui DOH Grant on July 31 agenda for dlSCUSSlon and provide two hard

174 copies for Supervisors

175

176 D. Quarterly Payroll and Staff Reports

177 ' Al — Sarah will email quarterly payroll and staff reports to Board

178

179 Linda moved to have Work Session scheduled mid-month to handle routine items and place
180 thent on consent calendar. Paul seconded. Unanimous approval,

181 :

182 Al — Staff to send Doodle poll to Supervisors to schedule Work Session mid-July

183 sometime between 3-6pm or 5-8pm

184

185 9. Executive Session Statement

186 A, Paul Pickelt read statement earlier (refer to 6D)

187 B. Potential OPMA violations

188 - It was decided that emails sent by Paul and Doug were not in violation as they were not reply
189 all; as mentioned earlier in this meeting, it is best to blind copy other Board Supervisors or send
190 to Sarah and she will distribute

191 :

192 10. Mid-Year Budget Revision, All

193 A. Budget and 2018 Mid-Year Staffing Needs

194 » Supervisors concluded they need more information to make budget decisions

195 *  TCD can subcontract out to Pierce, King, Mason and other districts; However,

196 permanent staff are needed to fulfill grant commitments; TCD needs to retain staff
197 = Union labor negotiator will be contacting Board through Sarah

168 B. HR/Legal Services '

199 . » Richard will provide recommendations to Board mid-July during Work Session

200 » Shana Joy noted that TCD policy states the hiring is done by the permanent or acting
201 executive director, not Board Supervisors. TCD needs to know if there is budget to hire
202 MR andfor legal services.

203 = Paul stated that the Board did not khow where the money was {o fund the position; he
204 would like to see a better budget first to ensure that the Board is doing this the right way
205 and not the wrong way

206 = Sarah shared concerns about operating against TCD policy and the Board authorizing
207 expenses of unknown amounts. She recommended first ensuring there is sufficient
208 funding available and second following the District’s policy on hiring staff.

209 v  Eric stated the HR position would not be supervised by Sarah and it was authorized by
210 the Board fo contract an HR position




211
212
213
214
215
216
217
218
219
220
221
222
223
224
225
226
227
228
229
230
231
232
233
234
235
236
237
238
239
240
241
242
243
244
245
246
247
248
249
250
251
252
253
254
255
256
257
258
259
260
261

= Eric moved to authorize Board Auditor to contract with a qualified HR person through a
temp agency who reports back to the Auditor and the Board. Linda seconded. Eric,
Linda, Richard approved, Paul objected. Motion Passed.

Al — Staff to provide revised mid-year budget with additional information to Supervisors
Al — Richard will contact HR temp agencies to hire a temp and will provide
recommendations to Board in Work Session mid-July

11. Conservation Projects, All
A. WRIA 13 Lead Entity Contract Renewal
* This is the next contract with RCO to continue TCD's commltment to operate as the fiscal
agent for the WRIA 13 Lead Entily
»  Staff recommendation is to approve this second half biennium contract with RCO (July 1,
2018 — June 30, 2019) and authorize the TCD Board Chair or Interim Executive Director to
sign the final contract document upon receipt
» Billable time starts July 1
» Final contract not yet avaitable
= Shana advised Board to vote to approve at July 31 Board meeting and backdate it to July
1
= Board would like entire contract {as hard copies) to be provided for approval
= Board Chair stated that there is to be no monetary expenditure by staff until contract is
signed
B. VSP Technical Support MOU Addendum - Tabled
C, CREP Assignment of Payment Forms — Tablad
D. Chehalis Outreach Grant Addendum
= Siaff working on this: Sarah, hahitat team, education and outreach staff
= Chehalis Basin Strategy work — Skookumchuk — interested in working lands easements;
flood mitigation, aquatic species restoration work; making sure that landowners have a
seat af the table; Kathlesn Berger has been a big advocate for landowners
»  Paul moved to approve Chehalis Outreach Grant addendum. Linda seconded.
Unanimous approval,
- Al - Staff to provide entire contract for WRIA 13 Lead Entity as hard coples for approval
during July 31 Board meeting
Al - Stop work on WRIA 13 Lead Entity contract effective July 1 until contract is signed
Al — Staff will provide Chehalis Oufreach meeting announcements

12, Rates & Charges, Sarah Moorehead
Preparation for Board of County Commissioner’s Briefing
»  Meeting on June 27 9:30am-10am; second meeting scheduled for July 18 2: BOpm 3pmin
case more lime is needed
»  County has been supportive; all individuals who spoke at May 10 Public Hearing were
suppaortive

13. Review of TGD Governance Action Plan and Protocol for Supervisor Requests, All
A. Action Plan Riscussion
=  Actlion Plan items — some have heen accomplished and noted
»  Travel Policy has not been approved
* Code of Conduct needs to be created; Enduris’ Code of Conduct sent by Shana in January
2018 for reference; decided that one Board member, Linda, will attend a staff mesting to
co-create Code of Conduct with staff
B. Protocol for Supervisor Requests




262 = Between meetings there are requests; Interim Executive Director can either 1) provide

263 answer fairly quickly, 2) set a time frame for deliverable, or 3) defer to discussion in
264 meeting because request requires extensive time commitment

265 = Sarah gets conflicting direction from Supervisors; need a broader discussion on priorities
266 - how best to prioritize from a collective Board with one voice

267 Al - Travel Policy to be discussed by Board in July Work Session

268 Al - Linda will attend a staff meeting (date TBD) to co-create Code of Conduct with staff
269

270  14. Review of Policies & Procedures

271 Al — Staff to put policy updates in hooks

272

273 15, Adjourn, All

274 Paul moved to adjourn. Linda seconded at 6:33pm. Unanimous appm\kal‘

275

276  Respectfully Submitted,

277

A a
280 l?ii;éghn%en Board Chair
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Statemaent of Paul ). Pickett
Supervisor, Thurston Conservation Distvict

Several email exchanges that involved me are mentioned in the statement regarding Executive Sessions, ) am providing
for the record a copy of the entire emall threads and attachments.

The first set of exchanges began on May 31, when Supervisor Richard Mankamyer sent an emall to Acting Executive
Director Moorehead and copied me, and presumably the other supervisors, by biind CC. | responded by email on June
24", offering “feedback”, and noted that | had asked for time at the next board meeting to discuss the matter.
Supervisor Mankamyer responded that this email by stating “you just held and Hlegal TCD Board of Supervisor meeting”,
suppesting that i might constitute a violation of the Open Public Meetings Act. Ha continued: “you dre walcomea to seek
legal advise on this if you feel this is in error.” '

F helleve that my emaif was not a violation, because it was informational only, and that [ specifically suggested that the
Board discuss the matter in open sassion. Nevartheless, | understand that one might construe it as soliciting a policy
discussion prier ta full public discussion, which might be a violation, it any case, as | stated at the outset, | now put the
antire email string on the record to cure any real or perceived violation.

A second incident occurred on June 4™, when Supervisor Mankamyer sent a draft “Letter of Direction” to Supervisor Eric
Johnson, with a blind cc to me. | presume other Board members recelved the blind cc.

I responded with an email on June 4", cc’d to the entire Board, where | stated: “I'} try to send a draft for you
consideration before the meeting, or at least I'll share my ideas then.” | then sent a draft document regarding
expectations for the Acting Executive Director position to the Board on June 6", In that email, ! stated “attached are
some tdeas far our discussion tomorrow.”

Supervisor Mankamyer again responded with the exact same wording as in the previous message, accusing me of
holding an Hegal meeting and suggesting ) seek legal counsel.

Again, my pmail was informational ond intended for a Board discussion Ju an epen meeting. But to provide transparency
far my commtunications and cure any real or perceived violation, [ am also providing thls email thread and my draft
document for the record,

t have reviewed the rules regarding communication by emait outside of public meetings and completed the train ing for
new Supervisors. | will ensuro that any email communication will be marked clearly "for information only” in the future,

and avold any discussion of issues by email outslde of 2 public meeting.

Signed

Paul Pickett, Supervisor
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Paul Pickett <paulpicketi@conservewa.net>

MOU with WSU Energy 053118

Richard TCD <rmtcd6@gmall.com> Wed, Jun 6, 2018 at 10:36 PM
To: Paul Picketlt <paulpicketi@conservawa.natr

Halio Paut,
Thank you for sharing your thaughis. #2

According to my underetand of the riles, by sending this e-mail to the TCD Board as you did, you just held and
illegal TCD Board of Supervisor mesting. There was no public notice or any of the nofifications that | am aware of
that are suppose to he given,

Of course, you are welcome fo seek legal advise on this if you fael this Is In error.

Thank you
Richard Mankamyer
TCD Board, Auditar

On Mon, Jun 4, 2018 at 9:55 PM, Paul Plokett <paulpickell@conservewa.nat> wrote:
: Richard,

" | wanted to provide some feedback on this letfer.

1 understand your desire for good information, | share that desire and an interest in learning more on the
" gubjact of MOUs and other Partner agreements. The binder you suggest sounds like a good {eol to halp.

However, I'm concemed about the way you presont your request In the email. There are several points I'd tike
- to share:

1. Although you say “please”, the email has a demanding tone and calls for several actions that could be
significant worldoads.In addition, the multiple cc’s to WSCC staff and a local attorey can he inferpreted as
intimidation and seems excessiva given the small request, Within the current context of the Human Righls
complalnts, | hope we can be extra careful In communicating in ways that are respectful and collegial. A simple
frigndly request posed as a question would have sufficed [ believe.

2. Having five supervisors who can all make requests creates a difficult situation for Sarah. I'd ke us fo discuss
- protocols for requesting actions or information from Sarah befween meetings. At the PUD we worked out a
" pretty reasonabla approach, which for the CD might look fike this:

- Supendsors can make requesis hotwean meetings of the Execulive Diracior {intersm of permeanant), The ED
- should feel safe to provide three possible responses: 1) no problem, not & big workload, can do; 2) will take
some time - ok to get this fo you al eome future date; 3) signficant workload - would fike the full Beard to
prioritize this request agalnst other work assignments.
¢ If we are working together as a team, it should be easy to make polite requests and allow the ED o respond
" and manage her workload. This would be an approach applied fairly by all Supervisors.
: 've asked for some fime at the next Board meeting o dlscuss this tapic.

- 3, In general, emall creates some challenges in communication. We only read the words, and there is not voice
. inflection ar body fanguage, If's easy lo misunderstanrd the tone or infent of an email, and I've exporienced

- disagreements simply from this kind of misunderstanding. Emails are very good at sharing information but poor
at sharing feelings. It's a goed idea to pick up the phone and takk In person if the sublect could be

6/25/2018, 8:31 PM
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misunderstocd.

I'rt probably violating my own suggestion by writing this email, but | wanted to share information to help our
relationships. I'm not angry, and Il add a smilsy to prove itl ) | hope fhis simply leads to more discussion In
person among the Board as a whole and some protocols we all agree with. it's one step to better relationships
and rebuilding our team.

Thank you for your kind considaration of my thoughis.
Paut
On Thu, May 31, 20118 at 12:23 #M, Richard TCD <imtcdB@gmail.com> wrote:
* Hello Sarah,
‘ You mentionad at the board meeting on 062818 that the MOU with WSU Energy had sunsetted?

]

Please explain how and why this happened and provide all relevant records concerning this assertion. 1 have
- a copy of the original MOU and there I3 no expire date on i,

Also, please have available a copy of all current and expired MOWU's that TCD has,organized into a booklet,
like our 3 ring Policy and Procedure booklsls, for al least the past 3 years, including to Juna 04, 2018,
availahle for the next time the board mests,

Thank You for your attention in this matter.

Richard Mankaimyer
TCD Board, Auditor

202 042512018, 8:31 PM
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Canfidential for Executive Session

Richard TCD <rmicd6@gmail.com> Wed, Jun 6, 2018 at 10:33 PM
To: Paul Pickett <paulpickett@conservewa.net>, mclark@scc.wa.gov, "Robinson, Kirk (5CG)"
<KRobinson@sce.wa.gov>, "Shuliz, Ron (SCCY" <rshultz@sce.wa.gov>, Shawn Newman
=newmaniaw@eomeastnet>

Hello Paul,
Thank you for sharing your thoughts.

According to my understand of the rules, by sending this e-mail to the TCD Board as you did, you jusi held and
Megal TCD Board of Supervisor meeling, There was no pubiic notice or any of the nolifications that | am aware of
that are suppose to be given,

Of course, you are welcome to seek legal advise on this If you fee! this is in error.

Thank you
Richard Mankamyer
TCD Board, Auditor

On Wed, Jun 8, 2018 at 10:08 PM, Paul Pickelt <paufpickett@consarvewa,nat> wrote:
* Altached are some ideas for our discussion lomorrow.

Fai

- On Mon, Jun 4, 2018 at 9:58 PM, Paul Picketl <paulpickett@conservewa.net> wrote;
! Thank you for sharing this Richard. 1'd like to propose an alternative approach that addresses these issues
" and provides Sarah with claar guidance on improvemant, I'll try to send a draft for you consideration before
- ¢ the meeting, or at least I'll share my ideas then. '

i Paul

. On Mon, Jun 4, 2018 at 12:33 PM, Richard TCD <nntcdb@gmail.com> wrote:
1. Gonrfidentfal for your eyes only. .
¢ (Letter for discussion al executive sassion next spacial board meeting on 050718 for evaluation of public
© i amployes)
“ 1 April 24, 2018
Cd
i ¢ Sarah Moorshead
Acting Executive Director, TGD

i Re: Leller of Direction

1 of2 ' 6/25/2018, 8:32 PM




Waslington State Conservation Network Mail - Confidential for Execu... https:/fmail google comdmaib/u/ 0/ ui=28& k=cc23932678 &jsver qld...

© ! Dear Sarah,

This is & letter of direction, which is not a disciplinary action. As we have discussed, since your becoming
- TCD Acting Executive Director and observing your work, | have had several concerns about your
. performance, Specifically, the areas are: working overtime, teamwork, and following my directions.
Therefore, | am selting forth below my expectations for you In these areas,

" 1. Qverime—As an overtims eligible employes, you are expected to work your assigned hours and no
" more unless authorized to do so by tha Board Chair or the Board Auditor.

o 2. Teamwork—You, Sarah, and the Board of Supervisors (BoS) are a team and we expect you to share
irformation, work collaboratively, mainfain a high level of commaunication with us, assist othars and back up
" others at fimes, To dale, the BoB was not informed of the absence of Mara Healy and why she is off work.
. 1 We were also not informed of the resignation of Amy Franks in a fimely manner and had ta hear about it
~* from a member of the greater communlity. We were also not informed of the reason and why Ashley McBee
i . Is no longer here ahd those clreumstances of her departure.

; 3. Staff Reports it has been & continuous point of contention, not getling the weakly staff reports in a
- ¢ timely manner. | am constantly having to ask for and remind you fo get these reports to the board.
- . Sometimes thera have heen ho reports for over a month.

. 4. | have repeatably ask for updates on the budget and we had alf agreed that the board needs to approve
any budgaet changes. This was discussed with you as recently as April 17, 2018 at TCD office.

- New Directions—Although we are a team, |, and the BoS, are your supervisor's and expect you to follow
* . our directions. | want a written report to me and the BoS of the personnel quastions raised in #2 above
within one working week from the date of this letter.

Again, please undersiand this lefter does not constitute discipiinary actiony; it Is a letter of direction intended
io clarify what | (BoB) expect of you. If you have any questions about this letter, ploase Jat me now,

* Best regards,

Etic Johnson, Ghair
. TGD Board of Supervisors

2of2 612572018, 832 PM




June 7, 2018

Paul 1, Pickett, Thurston Conservation District Supervisér

Fram:
To: Thurston Conservatlon District Supervisors
Subject: Recomimended Evaluation Procedures

in response to the proposed Letter of Direction, I'm concerned that this action Is being carried cutina
way that Is Inappropriate, since it is baing done in advance of a formal evaluation. The process 1 would
recommend is:

1

Develop a set of expectations for the Interim Executive Director (IED), preferably based on Policy
1.3.1, which describes the Acting Executive Director’s function, responsibilities, and
expectations. )

Previde an evaluation of the {ED based on her perfermance in this position and the
expectations.

Provide a set of future expectations describing areas of continuing high performance ar areas
needing improvement.

Based on Policy 1.3.1, here are suggestions for Expectations:

1.

Supervision of Distrlct employees, including work force planning, hiring and promotion, merit
raises, performance reviews, disciplinary actions, leave, training, ahd professional development
Communication with the publlc regarding meetings, policy and procedure changes, and other
natices both required by law and consistent with effective public outreach.
Engagement with and satisfactlon of District clients, partners, and the general public
Implementation of District mission, plans, policies, and budget
Execution of contracts and agreements
Management and implementation of District programs, functions, and services in aecordance
with all applicable laws, regulations, and District policies,
Compliance with all applicable laws, regulations, and District policles refated to the {ED's job
duties and perfarmance .
Responslveness in carrying out Board directions
Communication and consuitation with tha Beard reparding:

a. Interactions with clients, partners, and the general public

b, Employment activities, including merit raises, disciplinary actions, and staff hiring and

ather changes
¢.  Maodification or adoption of District procedures







Statement of Paul Pickett and Doug Rushiton
Supervisars, Thurston Conservation Pistrict

The Laws af the State of Washingten require that, with few exceptions, the public’s business be done in a public
way. The legislature has repeatedly confirmed this with statutes such as the Public Disclosure Act, the Public
Records Act and the Open Public Meetings Act. This is not a new idea. As long ago as 1914, lustice Louls
Brandeis wrote: “Publicity is Justly commended as a remedy for social and Industrial diseases. Sunlight s said to
be the best of disipfectants.”

We are concerned that events during the Thurston Conservation District Board of Supervisors Special Meeting
on June 7, 2018 — hefore, during, and after the Executive Sesslon — rendered that Executive Session unlawful,
Because we were present and participated in that executlive session, our partlcipation may have placed us and
the District in Jegal jeopardy. We believe that the actions of Supervisors Linda Powell, Richard Mankamyer, and
Chair Eric Johnsen violated the Open Meetings Act, Chapter 42.31 RCW; specifically RCW 42.32,110 (1){f), (1}{g),
and {2}.

We have retained legal counsel, and on the advice of counsel, we are releasing this statement fo remedy such
unlawful action as we believe occurred. H is our understanding, confirmed by counsel, that the general remedy
in Washington law for doing in the dark that which should have been done in the light is bring it into the lght.

The following description is as accurate as our memoiies allow, but should be considered paraphrasing, since we
can't guarantee that we recall the exact wording.

All flve Supervisors were in attendance at the Special Meeting on June 7, along with Acting Executive Director
{AED) Sarah Moorehead, staff from other agencies, and members of the pubiic. A sign-in sheet was provided
which can provide the names of the attendees. Copies of the agenda were also available for attendees.

The agenda called for an Executive Session that was listed on the agenda “To evaluate the gualifications of an
appticant for public employment or to review the performance of a public employee,” which is a proper subject
for exechitbve sesston undar RCW 42.31.110 (1) (g).

An audio recording of the meeting was made until the Executive Session began. The recorder failed o operate
after the Executive Sesslon. We have listened to the audioe recording of this portion of the meeting, and this is
what was said, as best as we understand the recording.

e When we reached the agenda item for the Executive Session, AED Sarah Moorehead stated: I have a
request to make that [f it is to evaluata the performance of a public employee related to me, V'd like to have
it in an open publlc meeting” This ks an entirely appropriate request and must be honored under RCW
42.31.210 (A){f).

o Supervisor Johnson anhounced that the Executive Sesston was about to begin to discuss the evaluation of an
employea,

s AED Moorehgad asked: “ls the public empioyee is to he evatuated myself?”




e Supervisor Johnsen responded: “f don't belieave so, na”.

@ Supervisor Pickett stated: "I thought we were discussing expectations for the executive director.”

@ Supervisor Johnson responded: “We will not be talking about her, but expectations for the position,
carvect?”

7 Superviser Pickett then stated: “True, if that's all we talk about. That doesn’t have to be In exacutive
session, though.”

s Supervisor lohnson, responding to questions from Linda Powell, noted: "We get into mare specifics on
Sarah, then we might cotne out and go Into public session”,

o AED Moorehead then stated: ‘I helieve that this use of executive session is stpposed to evaluate specific
perfurmance of a speciflc etployes, so talking generally about position expectations; 'm not sure that's a
proper use of exacutive sesslon,”

One of our obligations and goals is for tha District to operate legally. During the Executive Session, several

events ocourred that lead us to our need to make this statement:

o Supervisors lohnson and Mankamyer discussed a copy of a “Plaintiff's Reply Brief” from the case Eric
lohnson vs, Washington State University (WSU) Enargy Program Office. They guotet the briaf with several
statements that we Interpreted as being critical of AED Monrehead, A copy of this briof is attached.

The airing of complalnts was inconsistent with the announced purpose of the meeting, In addition, we
believe it would be improper to take any action based on one-sided statements or filings by a Jawyer in
ongaing litigation, particularly involving a Supervisor and an employes, and especially without being
presented with opposing filings or hearing the evidence directly.

@ Supervisor Mankamyer raised some of the Issues Inan April 24, 2018 draft “Letter of Direction”. On June 4th
Suprervisor Mankamyer had emailed us this letter, and told us that he wanted the Board to discuss it. The
letter outlined several expectations and included several complaints about AED Moorehead’s performance.
A copy of this letter is attached. This airing of complaints regarding AED Moorehead was also inconsistent
with the announced purpose of the meating,

¢ We asked several times to return to the topic of reviewing expectation as part of an evaluation process,
Supervisor Pickett described the process that he felt was sppropriate: first setting expectation, then
completing an evaluatton of the staff, and then describing areas of improvement for the staff. He tried to
offer a draft list of expectations for diseussion, but Supervisors lohnson, Mankamyer and Powell ignored
him. Supervisor Rushton noted that he had rédrafted the position description for the executive director
positlon, as agreed at the March 27, 2018 board meetlng. He had had the AED distribute It to the entire
board on April 24, 2018 asking for comments from all supervisors — but received o response. Supervisor
Rushton exprossed support for Supervisor Pickett’s suggoested approach, and encouraged the others to
follow that process. Both of us made good faith efforts to return the Executive Session to the announced
toplc, but we were rebuffed,

To us, the Executive Session seemed mastly to be an extended rant by Supervisors Johnson, Mankamyer and
Powel! ahout theit perceived prablems with AED Moorehea’s performance in the past and the need to remove
her from that positinon and find a consultant to tale over as AED, .




When we came out of the Executive Session, Supervisor Johnson reparted that we had nothing to report and na
action to take.

In ronclusion, wie believe the events of this meeting rendered it unlawful due to the following vialations of state
stalute:

+ RCW 42.30.110 {1} states that “Nothing contained in this chapter may be construed to prevent a
governing body from holding an executive session during a regular or special meeting:”

o Subsection (fl: "To receive and evaluate complaints or charges brought against a publie officer
or employee. However, upon the rerest of such officer or employes, a public hearing ora
meeting open to the public shall be conducted upon such complaint or charge;”

AED Moorehead made a request for an open meeting if we were to discuss a complaint against

_her. Supervisor Johnson said that we were not going to discuss her, But the Executive Session
actually mostly conststed of Supervisors Powell, Mankamyer, and lohnson discussing complaints
against AED Moorehaad,

o Subsection (g): “To evaluate the qualifications of an applicant for public employment or to
review the performance of a public employee.”

This was the announced purpose of the meeting, but no discussion occurred regarding the
evaluation of an employee.

o RCW 42,30.210 (2) siates that “Before convening in executive session, the presiding officer of a
roverning body shalt publicy announce the purpese for excluding the public from the meetlng place”.
Considering what actually took place in the meeting, Supervisor lohnsan, as Chair, provided false
description of the purpose, and he and the other two Supervisors deviated from the announced
purpose in 3 manner that he explicitly stated would not take place.

Buacause of the events in this meeting, we are taking actions consistent with our duty under Chapter 42,30 RCW
regarding what appears to have been a viclation of this statute. Supervisor Pickett contactad the Attorney
General's Office, who advised him to consult the District’s Counsel. Unfortunately, the Bistrict has nio Counsel,
who might have stapped the vialations deseribed here. We will be sending a capy of this statement to the State
Auditor and the Washington Conservation Commission.

We take the confidentiality of executlve sessions serfously but also take transparency of government operations
i what we tell the public seriously, Therofare, because the meeting appears to have viclated the law, polnting
out and stopping that ilegality supersedes executive session confidentiality,
Signed;

2 7%%’/

e e i A P,

Paul Pickett, Supetvisor Doug Rushton, Supervisor







(Letter for discussion at executive session next special board meeting on 050718 for evaluation of public
employes)

April 24, 2018

Sarah Moorehead
Acting Executive Director, TCD

Re: Letter of Direction
Dear Sarah,

This is a letter of direction, which is not a disciplinary action. As we have discussed, since yowr becoming TCD
Acting Executive Director and observing your work, I have had several concerns about your performance.
Specifically, the aveas are: working overtime, teamwork, and following my directions. Therefore, T am setting
forth below my expectations for you in these areas.

1. Overtime—As an overtime eligible employee, you are expected to work your assigned hours and no more
unless authorized to do so by the Board Chalr or the Boad Auditor.

2. Teamwork-——You, Sarah, and the Board of Supervisors (BoS) are a team and we expect you to share
information, work collaboratively, maintain a high level of communication with us, assist others and back up
others at times, To date, the BoS was not informed of the absence of Mara Healy and why she is off work, We
were also not informed of the resigaation of Amy Franks in a timely manner and had to hear about it from a
member of the greater community. We were also not informed of the reason and why Ashley McBee is 1o
longer here and those cireumstances of her departure.

3. Staff Reports — it has been a continuous point of contention, not getting the weekly staff reports in a timely
manner, T am constantly having to ask for and remind you to get these reports to the board. Sometimes there
have been no reports Tor over a month.

4. T have repeatably ask for updates on the budget and we had all agreed that the board needs to approve any
budget changes. This was discussed with you as recently as April 17, 2018 at TCD office.

New Directions—Although we are a team, I, and the BoS, are your supervisor's aud expect you to follow our
directions. I want a writien report to me and the BoS of the personnel questions raised in #2 above within one
working week from the date of this letter.

Again, please understand this letter does not constitute disciplinary action; it is a letter of direction intended o
clarify what I (BoS) expect of you. If you have any questions about this letier, please let me know.

Best regards,

Fric Johnson, Chair
TCD Board of Supervisons
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Hearing Set: June 15, 2018
Time; 9:00 am
Judge; Schaller

THURSTON COUNTY SUPERIOR COURT
IN AND FOR THE STATE OF WASHINGTON

Eric Johnson,
Plaintiff, | No. 18-2-00943-34

vs. Plaintiff’s Reply Brief
Washington State Univergity (WSU) Enetgy | Public Records Act

Program Office. Liability Issue

Defendant,

L Summary Reply:
Contrary fo WSU’s argument that “the Public Records (PRA) does not require agencies
1o be mind-readers,”t WSU simply needed to follow the law. According to WSU’s own

NextRequest® file for Johnson’s PDR, WSU “received” his PDR on “January 31, 2018 via

LWSU Br, at 16:9.

2 According to the Dee, of WSU’s Public Records Program Specialist, Sheri Glassman, “NextRequest is 2 web-
based application by which individuals oan submit a PRA request to WSU aud through which WSU can then
respond and provide records to the requester.”” Glaesman Dec. at 1:23-26.

PLAINTIFF'S REPLY BRIEF : Shawn Timotfhy Newman
PRA LIABILITY ISSUE Attorney at Law, Ina., P.5.
’ WSBA 14193

1 2507 Crestline Dr, NW

Olympia, WA 98502-4327
() 360-866-2322
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email,™ Despite NextRequest noting that Iohfason’s PDR was “received” on “January 31, 2018
via email”, WSU did not formally acknowledge Johnson’s request until February 26, 2018.

It is undisputed that WSU-Energy Information Systems Department Manager James
Colombo told Johnson in person on January 31, 2018 that “it would take a few days to get the
information,™ It is undisputed that Colombo’s assistant, Michael Piersbn,s began working with
TCIY's Interim Executive Director, Sarah Moorhead, on February 2, 2018.% Pierson’s emals
refer to “Records request” and “PDR for Eric Johnson,”” After Johnson emailed Co]o;nbo on
February 8, 2018° regarding the status of his requests, Colombo informed Johnson that “Woe have
been instructed that all Public Information Requests must come fthrough the Director of TCD.»

Johnson never filed a PDR with the Director (Moorehead) because he and the Board
Auditor, Supervisor Richard Mankamyer, were engaged in an investigation involving Ms.
Moorehead.!® Colombo knew this because Johnson told him in person on January 31, 2018 that

“he was doing an investigation of Ms, Moorehead.”!!

II. Status: Too litile too Tate.

* Bx. O: Newman Dec, attzching full NextRequest printout for Request #18-115 [available online at:
hetp//wsu nexirequest com/requests/18-115], 'WSIPs Public Records Coordinator, Stephanis Kalasz, only attaches a
?ortion of that file as Ex. 1 to her declaration.
WS5U Br, at 6:17. :
3 WSU-Energy IT Support Specialist. Ses Declaration of James Colombo at 2:6-8 [“Information Technology
Specialist Michael Pierson is the primary IT Specialist that assists our external clients, including TCD.”}.
5 See Pierson Pec. at 3.
"By, G aud N. Therefore, WSL*s assertion that “Neither Pierson nor Colombo interpreted this email to be a public
records request” is absurd. WSU Br, at 7:13-14.
¥ Bx. D: Email from Johnson to Colombo (2/8/18 @ 11:30 am),
? Bx. B: Bmall fiom Colombo to Johuson, cc Moorehead (2/8/18 @ 12:19 pm); Colombo Dec. Ex. 4.
Y yx. B: Johnson Dec.; Colombe Dec. at 3:9-10,

M Colombe Dec, at 3:9-10,
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As noted in Johnson’s Opening Brief, WSU closed out his PDR on May 9, 2018 but did
not produce metadata specifically requested by him in his first request or produce the 1032
emails Pierson identified by name in response to Johnson’s second request.” Surprisingly, after
filing his opening brief early on May 15, 201 8, Johnson received notice from WSU’s Public
Records Office on May 22, 2018, that WSU was “reopening” his public disclosure rcquest.”

Subsequently, on June 1, 2018 WSU sent Johnsen several new installments in pdf format
amounting to 2,079 additional records for a total of 6,864 records.”> WSU closed his PDR later
that samie day (June 1, 2018) stating:

We have processed all records that were provided to us by WSU Energy

Program. We were previously provided a Jist of records that you believed were

missing from the search. It is our understanding that this list was provided by your

attorney, Shawn Newinan, to the Attorney General’s Office. We have located

some of the listed records. We were unable to identify some of the listed records

even after a thorough follow-up search. We have provided a list of the records

that identifies those unidentified records to the Attorney General’s Office and
they will follow up directly with M. Newnman.'6

This is not discussed in the declaration of WSU's Counsel (Feulner).
Tohnson and his counsel have not had the opportunity to sift through the document dump,
but WSU admits they were unable to provide all the requested records. This includes the

metadata In tesponse to Johnson’s first PDR. While the pdf associated with the metadata was

12 By G: Email from Pierson to Moorehead (2/5/18) re; Records request and Eric Johnson [Emphasis added].

B The Scheduling Order set the deadline as May 18, 2018,

Y ay. O: See Email from Sheri Glaesman, WSU Public Records, to Johnson (5/22/18); WSU Br. at 10:2.

IS WSU Br. at 10:3-4; Bx, P (Newman Dec.); compare WSU Br. at 9 (Kalasz Dec,) totaling 4779 but noling some
documents could not be converted.

16 See Ex, O [Buiphasis added].
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provided and is attached to Mr. Feulner’s Declaration of Counsel as Exhibit 3, the metadata was

not.V?

Astonishingly, Mr. Feulner emailed Johnson’s coubsel (Newman) on June 4, 2018 (at
7:25 amy), the date set for WSU’s response, stating:

Sorry for the delay in responding to this email as I wanted to wait until my client
finished producing records. They completed that process on Friday, June 1. The
majority of the emails that Mr. Mankamyer identified in his list have been
produced to Johnson. There are some emails that we were unable to either
identify or find. Without seeing the actual emails, it is hard to give a definitive
answer, However, most of the emails appear to be between your two clients,
Mankamyer and Johnson, 1 believe that they use gmail email addvesses. As I
understand it, such emails would not pass through the TCD email system that has
an email domain name of @thurstoncd.com and there would be no copy in TCD’s
email system as a result. There is also one email that was listed that was outgide
of the timeframe that Johnson provided, I’'m attaching a list with each email name
that was provided by Mankamyer that contains where each email is located in the
various installments produced by WSU. Please let us know if you have follow up
questions.

Newman immediately responded at 7:57 am stating:
T'li forward to my client for his review.
As for what is in the system, please refer to the email from Pierson to Colombo
dated February 2, 2018 @ 12:30:31 PM [Bate Stamped as Johnson v. WSU DEFS
-000654] and Pietson’s email to Amy Hatch-Winecka, dated March 6, 2018 [Bate
Stamped as Johnson v WSU DEFS -000665].
He has yet to receive the metadata regarding his fivst Jcequest.18

Feulner did not respond to that email and does not discuss the exchange in his declaration,

Contrary to WSU’s assertion in s brief that it “has now produced all records that have

¥ &op Opening Brief at 14:2-4.
% Ex. R: Brmails between Newman and Feuluer (6/4/18).
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been requested,”’’ WSU closed Johnson's PDR (again) on June 1, 2018 and has yet to produce
the metadata in response to Johnson's first PDR. As noted in WSU’s own brief, “A denial of
records occurs when it reasonably appears that an agency will not or will no longer provide
responsive records.”?" Contrary to WSU’s assertions,” the relevant email does exist and was
provided by WSU in pdf format which stripped off the metadata.? It is attached to the Feulner’s
as Exhibit 3 (pages 24~28). The original email and Word document along with associated
metadata should be available. According to Colombo, “Even if a staff person deletes the email
from a live account, the emails would still be stored on Barracuda,”*

OI.  WSU’s process axgument ignores the facts and the law. Parmelee is distinguishable
on the facis and the appleable law. It predated recodification of the PDA and, specifically,
adoption of a new section: RCW 42.56.580.

WSU claims that Johngon did not follow proper protocol when he made his PDRs
becanse he did not make it to WSU’s Public Record’s Officer. Johnson made his PDR to
Colombo because Colombo signed the MOU with TCD.2  WSU argnes that “Neither Pierson
not Colombo inferpreted this emai I to be a public records request.” This is absurd given the
emails characterizing Johnson request as a “records request” and as the “PDR for Eric

»27

Johoson.™' Moreover, according to WSU’s Public Records Office response, Johnson'’s PDR

was “received” by WSU*s Public Record’s Office (NextRequest) on January 31, 2018 via

1 WSU Br, at 20:12-13; 21:19.

*py. O,

2EWSU Br. at 20:19-20 [citing Flobbs v. State, 183 Wn.App. 925, 936 (2014)].

2 WSU Br, af 23: 7-8.

» The email at issue was specifically discnssed in Johnson’s opening briefat 13:15.21.
# ge. of Colombo ai 2:9-12.

% Px. Q; Set also Colomibo Dec. Ex. 1.

26 Reforring to Johnson’s PDR dated 1/31/18. Ex. B, K and O,

* See, Bx. B, ¥ and G. .
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email”® Yet, contrary to WSU’s assertions regarding the NexiRequest PDR program,? no
confitmation was sent until Febrnary 26, 2018. In the interim, WSU IT staff worked with and
took directions from Moorehead who was under investigation by TCD supervisors.

WSU relies upon Parmelee v. Clarke, 148 Wn.App. 748 (2008). That case concerned a
PRA suit by an inmate. The Court held that the Departiment of Corrections® failure to respond to
the inmate’s requests in a timely fashion was excusable because the plaintiff had not submitted
his requests to the department’s designated public disclosure coordinator. That case cites the old
pubtic records statute prior to recodification which included adoption of a new PRA section
which became RCW 42,56.580. According to RCW 42.56.580 (2):

For state agencies, the name and contact information of the agency’s public

records officer to whom members of the public may direct requests for discloswe

of public records and who will oversee the agency’s compliance with the public

records disclosure requirements of this chapter shall be published in the state

register at the time of designation and maintained thereafier on the code reviser

web site for the duration of the designation.”
RCW 42.56.580 provides that state agencies “shall appoint” a pﬁblic records officer “to whom
members of the public may direct requests for disclosure.” General rules of stétutory
construction require avoidance of unlikely, absurd, o strained resulis’! Where a provision
contains both the words "shall" and "may,” it is presumed that lawmakets intended to distinguish

between them, "shall" being construed as mandatory and "may" as permissive,® WSU also cites
Y )" as p

WAC 504-45-020(2) which states that requestors “should” contact the university’s public

B Ex, O |NextRequest #18-115],

2 WSU Br. 3:5-6 [“NextRequest automatically sends an email to the requester acknowledging that the request has
been received.™],

** Emphasis added.

3 State ex vel. Evergreen v. WEA, 140 Win2d 615, 632 (2000).

2 See, ¢.g., Scanmell v. Seattle, 97 Wn2d 701, 704 (1982),
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vecords office.” “Should” is the past tense of “shall” and is not normally synonymous with
“may,”** The WAC cannot contravene the TRA by mandating something the PRA deems
permissive.35 As stated above, Johnson sent his PDR to Colombo because Colombo signed the
MOU with TCD.3® Moteover, according to WSU's own NextRecord file, Johnson’s PDR was
transmitted to WS1’s Public Records Office via email on January 31, 20183 Contrary to
WSU’s reference to “the form of a proper PRA 1'ﬁquest,"33 the courts have held that there is 1o
official format for a valid request under the PRA.*

Although WSU admits it stores TCD records, it argues it does not “retain’ them for

purposes of the PRA.* WSU asscrts that this is a case of “fist impression,”” WSU ignores the

liberal construction in favor of disclosure™ and the broad definitions in the PRA. According to

RCW 42.56.010(3) “public record”

includes any writing containing information relating to the conduct of government
or the performance of any governmental or proprietary function prepared, owned,
used, or refained by any state or local agency regardiess of physical form or
characteristics. ,

# WSU Br, at 2.

* Black’s Law Dictionary. A ‘

3 A pancles may exercise onty those powers conforred on them expressly or by necessary implication. Ifan
enabling statute does not authorize a particalar vegulation, either expressly or by necessary implication, "that
regulation must he declared invalid despite its practical necessity or appropriateness.” Wash, Indep. Tel, Ass'n v,
Telecorm, Ratepavers Ass'n for Cost-Based & Equitable Rates, 75 Whn. App. 356, 363, 880 P.2d 50 (1994). To
fold otherwise would bs to “defer to an agency the power to determine the scope of its own authority.” In re Elec.
Lighiwave, Inc., 123 Wn.2d 530, 540, 869 P.2d 1045 (1994).° Impoundment of Chevrolet Truck, 148 Wn2d 145,
[56-157 (2002).

% ix. Q; Colombo Dec. Ex. 1.

%7 By, O: NextRaquest printout for Request #18-113 {available online at: http:/fwsu.nexirequest.com/requests/18-
115}

3 WU Br. at 11:16-25 [quoting WAC 504-45-020(1)).

¥ Hangartner v. City of Seattle, 151 Win.2d 439, 447 (2004).

® WSU Br. at 19:4-5,

* WSU Br, at 18:6-10.

2 ROW 42.56.030.
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RCW 42,56.010(4) defines “writing” to include

every other means of recording any form of communication or representation

including ... magnetic or paper tapes ... discs ... and other documents including

existing data compilations from which information may be obtained or translated.
Moreover, the word “retain” is defined by Black’s Law Dictionary as “to continue to hold, have,
use, recognize, efc., and to keep.” According to WSU—Ehergy’s website and Colombo,® having

WSU host accounts has several benefits, including:

Daily backup of your data with snapshots captured throughout the day.

¢ Nighily backup of your data with Disc-fo-Disc and then Disc-to-Tape for secure
off-line storage

« All processed Email is copied and stored on our Axchive Server for a minimum of
seven yeats.

= Data is stored on a Storage Area Network (SAN) device with multiple hard disks

in an array which allows for hard disk failures without loss of data.
Pietson explained to Johnson and Mankamyer how “we back up their systems to how we keep
TCD data from being lost.™

Thexe is no dispute that Johnson submitted a request for records retained by WSU,
Colombo acknowledged it was a xecords request when they met on January 31, 2018,%
Colombo inifially told Johnson he would get him the records in “a couple of days.”* 1t was after
the PRA statntory 5-day time limit fo respond had passed, that Johnson emailed Colombo on the

status of his PDR. Colombo emailed Johnson that same day stating: “We have been instructed

that ali Public Information Requests must come through the Director of TCD.” 47

* hitp/forww.energy. wau. edn/ComputerServices.isps; See also Ex. Q [MOU and Lotier dated 6/16/14 from
Colombeo to Whalen at 'TCD.]; Calombo Dec. Ex. 1.

* Plerson Dec. at 2:23. ‘

* See, Bx. B: Johnson Dec.; Ex. [i: Tmail from Colombo to Johnson (2/8/18).

S Ex. B: Johnson Dec.; WSU Br. at 6:17 [“Colombo told him that it would take a fow days to get the information.”]
“T'Bx. H: Bail from Colombo to Johnson, cc Moorehead (2/8/18).
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Unlike the situation in Parnelee,”® Colombo did not direct Jobnson to WSU’s Public
Records Coordinator. Johnson never made a PDR to Moorehead. Yet, Pierson had already
begun®® working with Moorehead on February 2, 2018 (within the 5-day slatutory time limit®®) to
ﬁlﬁer what would be provided to Johnson. Plerson specifically referred to Johnson’s PDR in his
emails fo Moorehéadﬂ and Hatch-Winecka,™

Finally, WSUs Public Records Office received Johnson’s request on January 31,2018
Yet, WSU did not provide Johnson with acknowledgement until February 26, 2018.% WSU
closed the PDR on May 9, 2018 only to reopened it again on May 22, 2018, after Johnson’s
Opening Brief was filed.® To date, WSU has belatedly provided over 6,864 documents — over
six titnes ihe number of documents (1032) initially i;lentiﬁed by WSl 1o Moorehead.”® WSU

has yet to provide the metadata in response to Johnson’s first request.

IV. WSU enabled Moorehead to censor records without seeking an injonction.
On May 31, 2018, the Washington Stafe Supreme Coust issued its opinion in Lyfl, Inc. v.

City of Seatile. In that case, the court considered whether the trial court properly granted an

48 «Cpliins vesponded-to Parmelee by letter dated March 1, 2005, She acknowledged receipt of the letter of February
25 and instructed Parmelee to submit his records request to the facilily's public disclosure coordinator....” Parmelee
1. Clarke, 148 Wn, App. 748, 751 (2008).

9 WsU’s WACS provide that “The public records officer oversees compliance with the act, but another university
staff member may process the request.” WAC 504-45-020(3).

* ROW 42,56.520(1).

51 By T: Bmail from Pierson to Moorehead (2/2/18) [“Subject: PDR and hoard members™]; Bx. G: BEmail from
Pierson to Moorehead (2/5/18) [Subject; Records vequest and Eric Johnson].

2y, 'N; Email from Pierson to Hatoh-Winecka (3/6/18).

3 Bx, Q. Request #18-115 Time Line ,

M Ew, K¢ Lettor from WSU Public Records Office (Sheri Glaesman) to Johnson (2/26/18).

#1ix. O Request #18-115 Time Line.

*® Opening Br. at 14; Ex. P,
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Injunction to Lyft concerning certain “trade secrets.” The State Supreme Court reversed the trial
court finding it had improperly applied the injunction standard. In so doing, the Cowrt stated:

A *“public record’” “includes any writing containing information rclating to the

conduct of government or the performance of any governmental or proprietary

function prepared, owned, used, or retained by any state or local agency

regatdless of physical form or characteristios.” RCW 42.56.010(3).

The PRA is “liberally construed and its exemptions narrowly construed to

promote this public policy {to keep Washington residents informed and in control

over the instruments they have created] and to assure that the public interest will

be fully protected.” RCW 42.56.,030.

Lyft, Inc. v. City of Seattle, 2018 Wash. LEXIS 350, 7 and 9 {May 31, 2018).

As poted in Johnson’s Opening Brief at pages 5-6, WSU AAG (Adam Malcolm) advised
the TCD Interim Executive Director, Sarah Moorehead, that she should consult with legal
counsel and seek an injunction to stop disclosure.”’ According to Colombo, he was advised by
WSU-Energy Deputy Director Todd Currier to “make Ms. Moorehead aware of the request 5o
that she could consult with an attoraey, if she wanted > According to Colombo, Moorchead
told Pierson that “she had spoken to au attorney and that all requests for TCD information
needed to go through her.” The attorney is not identified.

Rather than seek an injunction, WSU - Enetgy staff deferred to Moorehead based on her
representation that she had spoken with an unnamed attorney on how to proceed. She did not

seek any injunction, She didn’t need to since WSU IT staff were taking directions from her.

This is iflustrated by her alarming directive to Colombo and Pietson regarding Johnson’s

*? See Dec. of WSU Counsel (Feulner) Xix, 1, page 5.
8 Colombo Dec. at 4:6-7.
3 Cotombo Dec, at 4:17-18,
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Subpoena Duces Tecum for Amy Hatch-Wineka.% Moorehead directed WSU IT staff not to

respond to Johnson’s subpoena. She wrote: “Please note that we are requesting that this is not

fulfilled by either party mentioned in the subpocna (Michael and Jim). "%

V. Conclﬁs_ion

WSU makes various excuses why it violated the PRA, WSU’s argument that it “had no
duty to :ff:spond”‘52 is absurd, contrary to the facts and public policy. WSU own NextRequest file
shows that Johnson’s PDR was “received January 31, 2018 via email.”® WSUPs argument that
Colombo was confused® is coutradicte& by his own emails and that of his assis‘tant, Pierson,
which specifically refer to a “records request”.” WSU’s argument that it was “undcrstaffed” is
irzelevant.

WSU sat on Jobnson’s PDRs and opted to take directions from Moorehead, presumably
to preserve its confractual rf:la'i:ionship67 with the TCD. Colombo admits he and Pierson “wanted
guidance from TCD” (Moorehead) on how to proceed.® Tn so doing, they treated Moorehiead as
tlieir boss when Johnson was the requester and Moorehead’s actual boss.* This enabled

Moorehead to intervene and filter what was provided to Johnson, Althongh WSU’s AAG (Adam

% See Dec, of WSU Counsel (Feulner) Ex. 1, pages 7-11,
8 1., page 10 [Bmail from Moorelicad to Hatch-Winecka and I'T Help Staff (4/24/18). Referring to Michal Pierson
and James Colombo.] Emphasis added.
2 WSU Br. ot 2:8-9.
® Bx, O: Requost #18-115 Time Line
6 WSU Br. at 1212,
% See, Fx. B, F and G.
% WSU Br. at 4:3-7,
iy, Q: MOU between WSU-Energy and TCD (Letters from Colombo to TCD Whalen dated 8/8/11 and 6/14/14);
See also, Colombo Dec, Ex. 1.
8 Colombo Dec. at 4.
% gee Colombo Dec. at 3:1. TCD Supervisors Johnson and Mankmnym told Colombo “they were Ms Moorchead’s
bosses.”
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Maleolm) advised Moorehead to hite an attorney and seek an injunction if necessary,”® that was
unnecessary given WSU Energy IT sfaff was taking orders from her.

Finaily, WSU’s 11" hour document dump”* was after WSU closed the PDR and after
Johnson filed his opening brief. Despite providing over 6,800 records’™, WSU has yet to provide
the metadata records responsive to Johnson’s first request. Johnson specifically identificd that
record” and it is attached as Bxhibit 3 to Feulner’s declatation. WSU provided the underlying
aocument as a pdf but not the metadata. This continued obfuscation is contrary to state law,™

DATED: 6/6/18

Shawn Timothy Newman
Attorney at Law, P.S.
WSBA #14193

" Bx, H: Rmail from Malcolm (WSU AAG) to Moorehead {2/21/18); WSU Buergy*s Deputy Director (Todd
Currier) suggested to Colombo that he “make Ms. Moorehead aware of the request so that she could consult with an
attorney, if she wanted.” Colombo Dec. at 4:6-7,
" See Bx. P [Newman Dec.], WST provided 2,079 records on June 1 » 2018, via email, The total mumber of records
?rovided is 6,864,

* Bx

" Opening Br, at 13:15-21,

™ See Opening Br. at 11-12, 14, Discessing O'Neilf v. City of Shoreline, 170 Win.2d 138, 146-147 (2010). Tn that
case, the plaintiff requested copies of an e~wail chain which had besn circulated among members of the City
Councit and which contained certain allegations of’ governmental mismanagement,
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CERTINICATE OF SERVICE
I certify under penalty of perjury under the laws of the State of Washington that I served

a copy of Plaintiff’s Reply Brief on the date below as follows:

TO: Thurston County Superior Court Clerk (Personally original)
TO:  The Honorable Christine Schaller (Personally Bench Copy)

TO  Timothy I. Feulner, WSBA #45396 [ TimFI@ATG.WA.GOV]
Adam N. Malcolm, WSBA #32126 [adam.malcolm@wsu.edu]

VIA BMAIL PER AGREEMENT
Date: 6/6/18
SHAWN TIMOTHY NEWMAN
Attomey at Law, P.5. #14193
2507 Crestline Dr., N.W,

Olympia, WA 98502
PH: (360) 866-2322
newmanlgw(@ecomeast et
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Washington Stato Conservation Network Mail - Question aboui OPM... https:/imail. google.com/mailin/1/fi=2&ik=co23932678 &jsver=qld..,

Yofl

Paul Pickett <pauIpickott@consewewa.net#

Question about OPMA and executive sessions

Krier, Nancy (ATG) <NancyK1@atg.wa.gov> Mon, Jup 11, 2018 at 8:36 AM
To: Paul Plckelt <paulpicketi@conservewa.net>

Daar Mr. Pickett,

Thank you for your ernail below, | sugyest you contact your agency's legal counse! lo discuss the matter. | am
not able o provide you legal advice or a legal opinion. I you or your legal counsel need generat information
about the Open Public Meetings Act (OPMA) at RCW 42,30, you c¢an see the infarmalion wa have posted on our
website hers (Lesson 3) or contact me.

] trust this assists you.

Sincerely,

MNancy Krier

Assistant Attorney General for Open Governmeant

(360) 886-7842

From: Paul Pickett [mailtopaulpicketi@conservewa.net]
Sent: Thursday, June 7, 2018 5:59 PM

To: Krier, Nancy {ATG) <NancyK1@ATG. WA GOV>
Subject; Question about OPMA and executive sessions

I'm an elected Thurston CD Supervisor. | am concemed that a violation of the Open public meetings act ocourred
by Improper use of execuflve seasion. Who should | discuss this with?

Paul Pickett

Thurstan Conservatton District

G308, 9:87 M







